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EDITORIAL COMMENT 693 

CONSULAR ADMINISTRATION OF ESTATES OF DECEASED ALIENS. 

In the case In re Ghio, the Supreme Court of California has recently 
rendered a decision in which it is held that an Italian Consul General, 
entitled by treaty to all of the rights and prerogatives of a consular 
officer of the Argentine Eepublic, is not given the right under Article 
IX of the existing treaty between the United States and the Argentine 
Eepublic of July 7, 1853, to administer the estate of a deceased intestate 
countryman in preference to a local public administrator clothed with 
power to administer in such cases by the State law. 1 

The article in question contains the following provision : 

Tf any citizen of either of the two contracting parties shall die without will 
or testament, in any of the territories of the other, the Consul General or Consul 
of the nation to which the deceased belonged, or the representative of such Consul 
General or Consul, in his absence, shall have the right to intervene in the posses- 
sion, administration and judicial liquidation of the estate of the deceased, con- 
formably with the laws of the country, for the benefit of the creditors and legal 
heirs. 

The process of reasoning by which the court reaches its conclusion is 
interesting. It is admitted at the outset that: 

The treaty-making power of the Federal Government is so far superior to the 
law-making power of Congress, that it would authorize the Federal Government 
to control by treaty the power of the States to confer and limit the right of 
administration of estates, and the power of the State courts to appoint admin- 
istrators, so far as the estates of resident citizens of foreign countries are 
concerned. 

Nevertheless, the court later declares that the claim of the consul (the 
petitioner) 

ascribes to the Federal Government the intent, by means of its treaty-making 
power, to materially abridge the autonomy of the several States, and to interfere 
with and direct the State tribunals in proceedings affecting private property 
within their jurisdiction. It is obvious that such intent is not to be lightly 
imputed to the Federal Government, and that it cannot be allowed to exist except 
where the language used in a treaty plainly expresses it, or necessarily implies it. 

If it be true that the Federal Government may by treaty confer upon 
a foreign consular officer the right to administer the estate of a deceased 
countryman, even though Congress lacks the power to do so, the problem 
whether or not a particular treaty contains such a provision is not to be 
solved by reference to the effect of its operation upon the local laws of 

] See Judicial Decisions, p. 727. 



694 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

a State. 2 The very language of the Constitution itself announcing the 
superiority of a treaty shows the fallacy of such a test. 3 The Federal 
Government has for more than a century been in the habit of concluding 
treaties constantly affecting the local interests of the several States. 
The advantages of such agreements have sometimes been questioned; 
but they have never, in a single instance, been pronounced unconstitu- 
tional by the Supreme Court of the United States. No treaty has ever 
been declared void on the ground that its provisions were in excess of the 
power lodged in the President and Senate. 

There have been several cases where courts have decided that a consular 
officer possessed the right to administer under the provisions of the 
Argentine treaty.* Save in the case of Re Lobrasciano, a New York 
decision in 1902, the problem of interpretation has received careless treat- 
ment. In that ease the court reached the conclusion that the right to 
intervene in the possession and administration necessarily embraced the 
right to administer. The court said in part : 

It would seem that the only intelligent construction would be that the consul 
had the right to come between the property and the possession by some one else 
than himself, with the result that possession must necessarily be landed in him. 
To intervene in the administration is secondary; he first comes into possession, 
and then he comes between the administration and the person who might have a 
right thereto under State law. This is giving to the word " intervene " its 
ordinary definition, and avoiding its local legal significance. Endeavoring to 
ascertain the spirit and intention of the language " to intervene in the possession, 
administration and judicial liquidation of the estate of the deceased," we must 
have regard for the entire context and we may not select a single word for 
definition. It must not be viewed, as would a New York statute, from our own 
local standpoint. It must be borne in mind that there can be but one correct 
construction of a contract; therefore, as we construe, so must the authorities of 
Italy; consequently, we must view it from the Italian, as well as our own, stand- 
point, and from both see what was intended to be accomplished by the use of the 
words quoted. 5 

Nowhere has there been a better commentary on the clause in ques- 
tion. Obviously the process of examining the sense in which a single 
word, such as " intervene," is employed in a standard dictionary is wholly 

2 See in Re Lobrascicmo's Estate, 77 N. Y. Supp. 1040, 1044. 

s U. S. Constitution, art. VI, sec. 2. 

* See In re Wyman, 191 Mass. 276; In re Fattosini, 67 N. Y. Supp. 1119; In re 
Lobrasciano, 77 N. Y. Supp. 1040; In re SiVoetti, 122 N. Y. Supp. 40O; In re 
Arduino's Estate, 7 Ohio Law Rep., No. 51, p. 369. 

5 77 N. Y. Supp. 1040, 1047. 
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inadequate as a means of ascertaining the sense in which the parties to 
a treaty may have used an entire clause. It is reasonable to infer that the 
contracting parties sought to enable a responsible official of the nationality 
of a deceased citizen to place himself in control of the assets of the 
estate. The consul was known to be the natural and proper person to 
care for such interests. When the Argentine treaty was concluded the 
practice of civilized nations was to permit consular officers to exercise 
such rights. 6 This practice was reflected in the views of text-writers. 
Thus the provisions of the treaty expressed, although in loose form, an 
acknowledgment or grant of a right which consuls were then supposed 
to possess. 

In the Ghio case the Supreme Court of California is of opinion that 
the provision that the consular right shall be exercised "conformably 
with the laws of the country " necessarily precludes consular preference 
over a local administrator, given by local law a right of appointment; 
that, in a word, the treaty contemplates that a consular officer shall not 
have the right to administer when the local laws of a particular com- 
monwealth make contrary provision. If this contention be sound, it 
follows that the right to administer depends upon the consent of the 
several States, and that it lies within the power of any one of them to 
render nugatory what is sought to be given. It is not believed that this 
inference is to be derived from the language of the treaty. If it had been 
the intention of the high contracting parties to limit to such degree the 
right conferred, it is reasonable to assume that the right reserved to 
the States would have been specified in the agreement. 7 

It is believed that the reference to the local laws in the Argentine 
treaty refers to procedure rather than to a limitation of the substantial 
right given; and that it was intended to signify that the consular officer 
who sought to avail himself of the power given him, should do so in 

« See, for example, communication of Mr. Marcy, Secretary of State, August 21, 
1855, to the American Consul General at London; Moore International Law 
Digest, V, 118. 

i Thus we find, for example, that the Federal Government in the treaty with 
France of February 23, 1853, was reluctant to agree to permit Frenchmen to 
acquire and hold real property in the several States of the United States without 
the consent of such States. Thus the tceaty made specific provision in Article 
VII, that " as to the States of the Union by whose existing laws aliens are not 
permitted to hold real estate, the President engages to recommend to them the 
passage of such laws as may be necessary for the purpose of conferring this 
right." (See U. S. Treaties in Force, 270.) 
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accordance with local regulations, and submit himself to such tribunals 
as might in the respective countries care for the administration of the 
estates of deceased persons. 

Until the Ghio judgment was rendered no American decision recorded 
in any report that has been seen, denied a consul the right to administer 
under the treaty in question. 8 In taking a position flatly opposed to 
that of the courts in Massachusetts, New York, Ohio and Michigan (ac- 
cording to reports of nisi prius cases), the California tribunal has em- 
ployed a method of interpretation which, irrespective of the conclusion 
reached, should be tested by appeal to the Supreme Court of the United 
States. 



THE INTERNATIONAL COMMITTEE ON THE LEGAL PROBLEMS OF AVIATION 

An international committee on the legal problems of aviation has 
recently been constituted under the auspices of various associations in- 
terested in the progress of aerial navigation in France with the coopera- 
tion of the Aero Club of France and the International Aerial League. 
This body which is to be known as the Comite Juridique International 
de V Aviation, has a two-fold object: (1) to elaborate in each country the 
legal doctrines of aerial navigation with a special view toward legislation 
favorable to its progress; (2) to defend the interests of aviation in all 
countries before all official bodies. 

In France itself, the Committee enjoys a most extensive organization. 
At the seat of each appellate tribunal, a doctrinal sub-committee com- 
posed of magistrates, professors of law, advocates and ministerial officials, 
has for its mission to elaborate a code of the air; to make a systematic 
collection of all literary documentary material relating to the legal prob- 
lems of aerial navigation and to collaborate in the publication of a 
Keview intended to constitute an official organ of the committee. In 
cooperation with the " doctrinal committee," a " committee of defense " 
operates as a practical counselor and active defender before legislative, 

s The ease of Lanfear v. Ritchie, 9 La. Annual, 96, cannot be regarded as in 
point because it did not involve the right of a consular officer to administer 
under the Argentine treaty. In the case of Re Logoriato's Estate, 69 N. Y. Supp. 
507, the adverse comments of the court on the consular right under the Argentine 
treaty were dicta. The consul was even in that case granted letters of adminis- 
tration by default of a competent person to oppose him. 



